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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



UNITED STATES OF AMERICA, 


73 CR®. 964 


RAFAEL NAVEDO and 
HIGDALIA REYES, 


Defendants . 


INDICTMENT 


S73 Cr. 


^ FILED 


OCT J5 1S73 


The Grend Jury charges: 


^0. OF 


1. From on or about the 2nd day of. April, 1973 


and continuously thereafter up to and including the date of 
the filing of this indictment, in the Southern District of 


New York, 


RAFAEL NAVEDO and 
MIGDALIA REYES 


. the, defendant and others to the Grand Jury unknown, unlaw- 

fiiUy, intentionally and knowingly combined, conspired, confederated 


and agreed together and with each ocher to violate Sections 812, 


* 841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 


2. It was part of said conspiracy chat Che said 
defendant unlawfully, intentionally and knowingly would distribute 


and possess with intent to distribute Schedule 1 and li 


narcotic drug controlled substances the exact amount thereof 


being to the Grand jury unknown in violation of Sections S12, 
841(a)(1) and 841(b)(1) (A) of Title 21, United States Code. 












J^:art: 


ntent to distribute narcotic drug.) 


OVERT ACTS 

In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt 
acts were comaitted in the Southern District of 
New York: 

1, On or about the 5th day of April, 1973 
the defendant RAFAEL NAVEDO delivered a package and 

9 

accepted money at 1581 Fultcn Avenue, Bronx, New York, 

2, On or about the 17th day of April, 1973 
the defendant MICDALIA REYES had a conversation at 
892 East 176th Street, New York, New York, 

3, On or about the 18th day of April, 1973 
the defendant RAFAEL NAVEDO entered a truck and drove 
to the vicinity of 1581 Fulton Avenue, Bronx, New York. 

(Title 21, United States Code, Section 846) 


• . / ■ 


A TBUE COPY • , V. ; 

RAYHOHD F., BOK^RDYw Cl«^ 

^.Deputy 










SECOND COUNT 


The Grand Jury further charges: 

On or about the 18th day of April, in the Southern 
District of New York, RAFAEL NAVEDO, the defendant, did unlaw¬ 
fully, wilfully and knowingly carry a firearm during the com¬ 
mission of a felony, for which he could be prosecuted in a 

court of the United States; to wit. Title 21, United States 
0 

Code, Section 846, 

(Title 18, United States Code, Section 924(c)(2),) 

THIRD COUNT 

The Grand Jury further charges: 

On or about 18th day of April, 1973, in the 
Southern District of New York, RAFAEL NAVEDO, the defendant, 
unlawfully, wilfully and knowingly did forcibly assault, resist, 
oppose, impede, intimidate and interfere with, by use of a deadly 
and dangerous weapon, to wit, a revolver, William Rawald, a person 
aiding, acting with and on behalf persons designated in Section 
1114 of Title 18, United States Code, to wit, officers and employees ( 

of the Bureau of Narcotics and Dangerous Drugs, while William Rawald I 

I 

and said officers and employees were engaged in and on account of the 
performance of their official duties, 

(Title 18, United States Code, Section 111) 
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CHARGE OP THE COURT 

THE COURT; Mrs, Zagoreos, and members of the 

Jury; We are now at that stage in the trial where you 

will soon undertake your final function as Jurors. / 

‘ \ 

Here you perforin one of the most sacred 
obligations of citizenship, and that is acting as ministers 
of Justice. You are to discharge this final duty in an 
attitude of complete fairness and impartiality, and 
as was emphasized by me when you were first selected, 
without bias or prejudice for or against the Government 
or any defendant as parties to this controversy. 

Let me state the fact that the Government is 
a party entitled also to no greater consideration than 
that accorded to any other party to a litigation. By the 
same token, it is entitled to no less consideration. All 
parties, individuals and Government alike, stand as 
equals before the bar of Justice. 

Your final role here is to decide and pass upon 
the fact Issuts in this case. You are the sole and 
exclusive Judges of the facts. You determine the weight 
of the evidence, you appraise the credibility or truth¬ 
fulness of the witnesses, you draw the reasonable 
Inferences from the evidence, and you resolve such 
conflicts as there may be in the evidence. 


tOUTHCNM OItTMICT COUNT NCNONTCNt. U.». COUNTHOUtK 
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I shall later tell you how you determine the 
credibility of witnesses. My final function is to 
Instruct you as to the law, and it is your duty to 
accept these instructions as to the law ans to apply them 
to the facts as you may find them. 

Now, you are not to cohsidef any one instruction 
which I give you alone as stating the law, but you must 
consider all of my instructions taken together as a 
whole. 

With respect to any fact matter, it is your 
recollection and yours alone that governs. Anything 
that the lawyers either for the Government or a defendant 
may have said with respect to matters in evidence, whether 
during trial, in a question, in argument, or in summations, 
is not to be substituted for your own recollection of the 
evidence. 

So, too, anything that I might say during the 
trial, or anything I might refer to during the course 
of these instructions, as to matter in evidence is not 
to he taken in lieu of :,’our own recollection. 

Now, the attorneys not only have their right, 
but ic is their duty to make objections and to press 
whatever legal theories they may have. They are simply 
performing their duty. Any evidence as to which 

lOUTMCNN DISTRICT COURT RCRORTCRS, U.t. COURTMOUSC 
rOLKV tOUARC. Ntfl VORK, R.V. CO T.4SM 
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an objection was sustained by the Court, and any evidence 
ordered stricken out by the Court, must be disregarded 
In Its entirety. 

Put out of your minds any exchanges which 
may have occurred during the trial between the lawyers 
or between any attorney and the Court*. It is not my 
function to favor one side or'another, or to criticise 
anybody in any way whatsoever, or to indicate to you, 
the Jury, in any way that I have any opinion as to the 
credibility of any witness, or as to the guilt or 
Innocense of a defendant. That is your function, yours 
alone, and I leave It entirely with you. 

So please don't assume that I hold any opinion 
in this case, and please don't reaclj any conclusion that 
I may have some attitude, or that I may tend to favor 
one side or the other in the case. I don't. 

Of course, as I told you earlier, the indictment 
here Itself is no evidence of the crimes charged. Instead, 
an Indictmen . is merely the method or procedure under 
which the law provides for persons accused of crimes by 
a grand Jury to be brought into court to have their guilt 
or Innocence determined by a trial Jury such as 
yourselves. 

Therefore, the indictment must be given no 

*®^^^**^** OIITRICT COURT RCRORTCRS. U.ft. COUATHOUftC 
llllim rOttY SOUARC, NCW YORK. N.V. CO 7.4»M 
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evidentiary value, but shall be treated by you solely as 
an accusation. It Is not evidence or proof of a 
defendant's guilt, and no weight or significance 
whatsoever is to be given to the fact that an indictment 
has been returned against a defendant. They have each 
pleaded not guilty, and thus the Government has the 
burden of proving the charges beyond a reasonable doubt, 

A defendant does not have to prove his or her 
Innocense. On the contrary, a defendant is presumed to 
be Innocent of the accusations contained in the indictment 
This presumption of Innocense was in his favor at the 
start of the trial, as I believe 1 told you before, it 
continued in his favor throughout the trial, and it Is 
in hls favor now and remains in his favor during the 
course of your deliberations in the Jury room. And the 
presumption of Innocense is removed only if and wJien 
you, the Jury, are satisfied that the Government has " 
sustained its burden of proving the guilt of a defendant 
beyond a reasonable doubt. | 

I 

Of course, unless you are so convinced you I 
must find him or her not guilty. I 

Now, the question naturally comes up, what is 
a rea.soriahle doubt? Well, members of the Jury, those 
words alnui.jt define themselves. That Is, a doubt founded 
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on reason arising out of tne evidence *n the case or the 
lack of evidence. It is a doubt which a reasonable 
person has after carefully weighing all the evidence. 
Reasonable doubt is a doubt that appeals to your reason, 
to your Judgment, to your common sense, and your 
experience. It is not caprice or whim or speculation 
or conjecture or suspicion. It is not an excuse to avoid 
performance of an unpleasant duty, and it is not sympathy 
for a defendant. 

If after a fair ana Impartial consideration 
of all the evidence you can candidly and honestly say 
you are not satisfied with the guilt of a defendant, 
that you don’t have an abiding conviction of a defendant's 
guilt of a particular charge, in sum, if you have such 
a doubc as would cause you as prudent persons to hesitate 
before acting in matters of Importance to joursrlf, then 
you have a reasonable doubt, and in that circumstance it 
is your duty to acquit. 

On the other hand, if after such an Impartial 

and fair consideration of all the evidence you can 

candidly and honestly say you do have an abiding conviction 
of a defendant's guilt, such a conviction as you would 

he willing to act upon in Important and weighty matters 

of tfie personal airalt*s of your owrj life, tiien you iiave 



A 
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no reasonable doubt and under those circumstances It Is 
your duty to convict. 

Reasonable doubt does not mean a positive 
certainty, or beyond all possible doubt. If that were 
the rule few people, however guilty they might be, would 
ever be convicted, because It Is practically Impossible 
for a person to be absolutely' and completely convinced 
of any controverted fact which by Its nature Is not 
susceptible to mathematical proof. 

For that reason the law In a criminal case Is 
that It Is sufficient If the guilt of a defendant Is 
established beyond a reasonable doubt, not beyond all 
possible doubt. 

The Indictment In this case, members of the 
Jury, contains three counts, and each count Is a separate 
crime, and they each must be considered separately. The 
indictment names two defendants, Mr. Havedo and Miss 
Reyes. Miss Reyes is named only In Count One. They are 
the only defendants on trial before you, and they are 
the only persons whose guilt or innocence you will be 
asked to announce in your verdict. Although, as I will 
explain to you shortly, in considering their guilt or 
Innocense of Count One you may have to determine the 
nature of the participation, if any, of the unidentified 

OUTMCRn OlfTR.CT COURT RCRORTTRS. OCOURTMOUIt 
rOLEV SOUARC. NCR YORK. N.v. CO 7-4SI0 
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pcirson referred to ac Roy, who was never apprehended. 

In the determination of Innocence or guilt, 

you must bear in mind that guilt is personal. The guilt 

or innocence of a defendant on trial before you must be 

determined separately with respect to him, solely on the 

evidence presented against him, or the lack of evidence. 

% 

The case of a defendant stands or falls upon 
the proof or the lack of proof of the charges against 
him or her, and not against somebody else. 

The guilt or Innocence of each defendant on 
trial here must be determined by the Jury solely on the 
evidence introduced against him or her, or the lack 
thereof, and not against somebody else. 

Each defendant has a constitutional right 
not to give evidence in their trial, and you are to 
draw no inference as to his or her guilt or innocence 
because ho or she did not take the stand. 

Title 21 of the United States Code, Section 
8M, which applies to this case, provides in pertinent 
1 nrt as follows: 

"It shall be unlawful for any person knowingly 
(.r intentionally to distribute or possess with intent 
II. distribute a controlled substance." 

Section 8l2 thereof dcl'lneo "controlled 
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substances” to Include the narcotic drug cocaine. 

However, procaine, or any oi the other matters mentioned 
in connection with Exhibit 3 3, by the chemist who 
testified hero this morning, are not controlled substances, 

Section 8ll6 makes it a crime to conspire or 
agree to commit certain crimes, including the crime 
defined in Section 841. 

How, Section 924(c) of Title 18, United States 
Code, applicable to Count Two, provides in part that any 
one who carries a firearm unlawfully during the commission 
of any felony for which he could be prosecuted in a court 
of the United States is guilty of a crime. 

Insofar as concerns Count 3, the applicable 
statute is Section 111 of Title 18, which provides in 
F-ortlnent part "whoever forcibly assaults, resists, 
opposes, impedes,intimidates or interferes with any person , 
Uesi^-nated in Section 1114 of this Title while engaged 
in or on account cf the performance of his official 
duties, and in the comtalssion of any such acts, uses a 
deadly or dangerous weapon, is guilty of a crime." 

Section 1114 of Title 18, United States Code, 
designates among other people an officer or employee of 
ttio f’.ureau of Harcotlcs and Dangerous Drugs. 

Now, you have hoard testimony that the person 
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allegedly assaulted,resisted, interfered with, etcetera, 
was a New York police sergeant, assigned to and working 
for the New York Joint Task Force of the United States 
Department of Justice. 

Now, I Instruct you as a matter of law that 
In such a case that If you find Sergeant Rawald was a 
person acting In cooperation with and under the control 
of federal officers, he was as such under the protection 
of Section 111 of Title 18, United States Code. 

In other words, a Hew York police officer on 
loan to the federal law enforcement agency, and acting 
in the Joint Task P 9 rce,^ls to be treated by. you the same, 
as if his permanent Job was In this case employment with 
the Bureau of Narcotics and Dangerous Drugs as a special 
agent. 

4 

Now, members of the Jury. I will turn to Count 
One, the conspiracy charge. The indictment reads as 
follows with respect to Count One: 

"The grand Jury charges: 1. Prom on or 
about the second day of April, 1973> and continuously 
thereafter up to and including the date of the filing 
of this indictment,"— and that date was October 15, 

1973 — "in the Southron District of New York, Rafael 
Havcflo and Mlgdalla fieyes, the defendants, and others to 
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the Brand jury unknown, unlawruUy. Intentionally and 

knowlniily combined, conspired, confederated and aoreed 

together, and with each other, to violate Sections 812 , 

StltaXl) and 8n(b)(l)(A) of Title 21 , united States 
Code. 

"2. It was part of said conspiracy that the 
aalu defendants unlawfully, intentionally and knowingly 
would distribute and possess with Intent to distribute 
Schedule 1 and 2 narcotic drug controlled substances, 
the exact amount thereof being to the grand Jury unknown. 
In violation Of Sections 812 , 8111(a)(1) and 8 n(b)(l)(A), 
lltie 21 , United States Code. 

"Overt Acts: In furtherance of the said 
conspiracy and to effect the objects thereof, the 

following overt acts w'ere committed In the Southern 
District of New York. 

"2. On or about the 17 th day of April, 1973 , 
the defendant Mlgdalla Reyes had a conversation at 891 
East 176th Street, New York, New York. 

I. On or about the 18th day of April, 1973 , 
the defendant Rafael Navedo entered a truck and drove to 
the vicinity of 1581 Pulton Avenue, Bronx, New York." 

Before you may convict either of the defendants 
under Count One, the following essential elements must he 
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eatabJlshed to the Jury's satisfaction beyond a'reasonable 
doubt. First, you must find the existence of the 
conspiracy charged. That Is, a conspiracy to distribute 


or possess cocaine. 

Second, you must find that the particular 
defendant whose guilt or Innocence you are considering 
knowingly and wilfully associated himself or herself 
with the conspiracy and became a member. 

. And, finally, you must find that one of the 
conspirators committed at least one of the overt acts 
set forth in the Indictment at or about the time and 
place alleged. 

I shall presently refer to the overt acts. 

If the Government fails to establish each of 
these three essential elements beyond a reasonable doubt 
as to either defendant, you must acquit that defendant 
on this count. If it succeeds, your duty is to convict 
him or her on this Count One. 

The gist of the crime of conspiracy Is the 
unlawful c^omblnatlon or agreement of two or more persons 
to violate the law. Whether or not the defendants 
accomplished what it Is alleged they conspired to do Is 
Immaterial to the question of their guilt or innocence, 

A conspiracy is some times called a partnership in criminal 

SOUTHERN DISTRICT COURT RCRORTERS. U.S. COURTHOUSE 
FOLEV square, MgW VORK, R.T. CO T-4IM 
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purposes in which each member becomes the agent of every 


3 

other member. To establish a conspiracy the Government 

1, 

4 

is not required to show that two or more persons have 


5 

sat around a table and entered into a solemn compact orally 

• 

• 

6 

or in writing, stating that they have formed a conspiracy 

C 

7 

to violate the law, setting forth details of the plans. 

» 

8 

% 

the means by which the unlav/ful project is to be carried 


9 

out, or the part to be played by each conspirator. Indeed, 

• '« 

10 

1 

it would be extraordinary if there were a formal document 


11 

of that kind, or specific oral agreement. 


12 

Your common sense will tell you that when people 


13 

in fact undertake to enter into a criminal conspiracy much 


14 

is left to the unexpressed understanding. Conspirators 


15 

< 

don't usually reduce their agreements to writing, or 


16 

acknowledge them before a notary public, nor do they 


17 

publicly broadcast their plans. 

« 

• 

18 

From its very nature a conspiracy is almost 

• 

19 

invariably secret, in its origin and in its execution. 


20 

It is sufficient to satisfy the first element of this 


21 

crime of conspiracy if two or more persons in any manner 


22 

throut'h any contrivance, Impliedly or tacitly, come to 


23 

a common understanding to violate the law; express 


7A 

languag.e or .specific words are not required to indicate 


25 

assent to or attachment to a con.splracy. Ilor is It 
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required that you find all the co-consplrators alleged 
In the Indictment Joined in the conspiracy In order to 
find that a conspiracy existed. 

You need only find that one of the defendants 

entered Into an unlawful agreement with one or more other 

persons In order to find that a conspiracy existed. 

% 

In determining whether there has been an un¬ 
lawful agreement, you may judge acts and conduct of the 
alleged co-conspirators which are done to carry out an 
apparent criminal purpose. The addage "Actions speak 
louder than words" Is applicable here. 

Usually, the only evidence available is that 
of disconnected acts whlcli however when taken together 
in connection with each other may show a conspiracy to 
secure a particular result as satisfactorily and as 
conclusively as more direct proof would show. 

The offense is complete when the unlawful 
agreement Is made and any single overt act to effect the 
objective of the conspiracy is thereafter committed by 
at least one of the co-consplrators. 

Success of the venture may be the best proof 
of the exlr-.tence of the agreement. In determining whether 
the conspiracy charged In this indictment actually existed, 
you may consider the evidence of the acts and conduct of 
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the alloeoci conspirators as a whole, an. the reasonable 
inferences to be drawn from such evidence, but it Is 
not necessary that the Government prove that the 
conspiracy succeeded, or even that the conspirators were 
actually in the possession of any cocaine. 

If upon consideration of the evidence you find 


beyond a reasonable doubt that the minds of at least two 
of the alleged conspirators met in an understanding way 
and that they agreed, as I have explained the conspirator- 
lal agreement to you, to work together in furtherance 
of the unlawful scheme alleged in the indictment, then 
proof of the existence of the conspiracy is complete. 

Here in this case the Government contends that 
these two defendants, and the person referred to by the 
name of Hoy, who was never apprehended, were the 
conspirators. In order to convict either of these 
defendants you must find, with respect to Count One, 
that that particular defendant conspired either with the 
other defendant or the person known as Roy. It takes at 
least two conspirators for there to be a criminal 
conspiracy. Here these two on trial and Roy are the only 
persons whom the jury • ^^y find to be conspirators. 
There Is no basis to assume the presence or participation 
of any other or additional person. 




SOUTHCNN OIITWICT COURT RCRONTCRS. 0.1. COURTMOUtC 
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If you do conclude that a conspiracy as 
Charged did exist, you must next determine whether each 
defendant on trial before you was a member - that Is, 
Whether he or she participated In the conspiracy with 
knowledge of Its unlawful purpose and In furtherance of 
Its unlawful objectives. To find a' defendknfs 
membership In a conspiracy,‘you must find that he 
wilfully, knowingly and Intentionally participated 
therein. Thus, mere knowledge by a defendant ol the 
existence of a conspiracy, or of any Illegal act on the 
part of an aUeged conspirator, or mere association with 
one or more if the conspirators. Is not sufficient to 
establish his membership In the conspiracy. 

The Government must establish beyond a 
reasonable doubt that the defendant, aware of Its basic 

purpose and objectives, entered info fw 

> nterea into the conspiracy with 

a specific criminal Intent — that i- 

tnac Is, with a purpose 

^^^^ate the law ^ ^ 

• * a defendant with understanding; 

of the unlawful characteristics of the conspiracy 

intentionally engages, advises, or assists, for the 

purpose of furthering the Illegal undertaking, he or 

She thereby becomes a knowing and wilful participant 
and a conspirator. 

Hunnlng an errand, such as going for the cutting 
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agent, or for the stuff itself, or sending somebody else 
to do 30 , could be considered as evidence of intentional 
participation in the conspiracy. 

In determining whether a defendant was a 
member of a conspiracy you may consider all the evidence 
before you in the case, except where I have given you 
specllic limiting instructions that certain evidence is 
not to be considered, and I will return to that topic 
shortly. 

Assuming first that you found the alleged 
conspiracy existed, and second that as to the defendant * 
under consld'ratlon that he or she was a member of that 
conspiracy, l will now take up with you the third element, 
and that is the requirement of an overt act. An overt 
act is any step, action or conduct which is taken to 
achieve, accomplish or further the objective of the 
conspl.acy. The purpose of requiring proof of an overt 
act is that v.hile parties might conspire and agree to 
violate the law, after they have done so they might 
change their minds and do nothing to carry It into effect. 
In that case there wouldn’t be any crime. The crime 
only Is complete when a member of the conspiracy takes 
an overt act In furtherance thereof. 

Th overt act need not be criminal In itself. 
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nor need it be the very objective of the conspiracy. 

There are two overt acts before you. One Is the assertion 
that on or about the 17th day of April, 1973 , defendant 
Mlgdalia Reyes had a conversation at 892 East 176th 
Street, New York. New York. The conversation specified 
therein, members of the Jury, is supposed to have been 
with Angel Rodriguez at the social club. 


The other overt act Is on or about the l 8 th 
day of April, 1973, tht^ defendant Rafael Navedo entered 

a truck and drove to the vicinity of I 581 Pulton Avenue. 
Bronx, New York. 

Proof of either one of the overt acts, and 
proof that th& act was committed in furtherance of the 
conspiracy, would satisfy this requisite element. 

The guilt of the conspirator Is not governed 
by the extent of duration of his or her participation 
In t.he conspiracy, nor whether he or she had knowledge 
of all; the operation Itself. Even if one Joined the 
conspiracy after it was formed and was engaged in it 
to a degree more limited than that of the other co- 
consplrators, he is equally culpable so long as he was 
a co-conspirator. Each member of a conspiracy nay 
perform separate and distinctive acts at different times 
and at different places. Some^^nsplrators may play 
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major roles, while others have minor parts. In other 

words, it is not required that a person be a member of 

the conspiracy from its very start. He may Join it at 

any point during its progress and be held responsible 

for all that has been done before he Joined and all 

that may be done thereafter during its existence, and 

% 

while he remains a member. 

olmply stated, using the partnership analogy 
again, by becoming a partner he assumes all the 
liabilities of a partnership, including those that 
occurred before he became a member. 

Thus, If you find that a particular defendant 
Is a conspirator, then however United his or her role 
in furtherlnfi the objectives of the conspiracy Is, he 
or She is responsible for all that was done 
In furtherance thereof before and durlnf. Its continuance. 

A conspiracy once formed is presumed to have 
continued until Its objectives are accomplished or there 
Is an affirmative act of termination by its members or 
it Is otherwise terminated, as, for example, by arrest 
or .ll;;oovei\v. So, too, once a person is found to he a 
meinher of a conspiracy he is presumed to continue his 
momhcMv.hlp until Us termination, unless there is an 
affirmative proof offered of withdrawal or disassociation. 
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While the Indictment chari:cs that the conspiracy 
existed from on or about the second day of April, 1973, 
and continuously thereafter up to and includinc the 
date of the filing of the indictment, it is not essential 
the Oovornment prove the conspiracy started and ended 
on those specific dates. It is sufficient if you find 
that in fact a conspiracy was formed and existed for 
some time within the period named in the Indictment. 

And that at least one of the overt acts was cormnltted 
In furtherance thereof within that period. 

You will recall that there is some evidence I 

as to events taking place on or prior to April 18, 1973, I 
which I permitted you to receive, as to conversations 
between the defendant Ilavedo and Angel Rodriguez, the j 

Blinn agent, v/here the defendant Reyes was not present. | 

I f 

Ordinarily, such testimony wouldn't be permitted under 
what is generally referred to as the hearsay rule. 

There is an exception to the hearsay rule which applies 
in this case as to matters which did not take place in 
the presence of the defendant Reyes, but which happened 
on or prior to April 18, 1973. Tne Government contends 
that Reyes and Navedo, as well as Roy, were involved in 
an illicit or Illegal enterprise, that they were acting | 

I i 

in concert in an enterprise that had a common purpose, [ 
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2 

• 

Which was to possess with intention to distribute and 

(' 

3 

distribute cocaine. 


4 

Under the circumstances of this case, you may 


5 

treat Navedo as the agent of the defendant Reyes, and 

« 

6 

the acts and statements and conduct of Navedo in 

• • 

• 

7 

furtherance of the illicit enterprise and during its 

• • 

8 

existence which may be considered the acts of the defendant 


9 

1 

Navedo. If you find upon all the evidence beyond a reasonable 


10 

doubt that the defendant whose guilt or innocence you are 


11 

considering was a member of a joint illicit enterprise, and 


12 

that the person whose acts or statements are being considered 


13 

by you in connection with that person's guilt or innocence 


14 

was also a member at that time.* ' * 


15 

I charge you as a matter of law any joint 


16 

illicit enterprise ended on April 18, 1973, by reason 


17 

of discovery, and anything said or done in the absence 

• 

• 

18 

of any defendant after that date may not be considered 

• 

19 

as evidence of guilt as to an absent defendant. 

. • 

20 

s 

• 

21 



22 



23 



24 



25 

* 



SOOTNCRN OlSmiCT COUNT NENORTENS, U.S. COURTHOUSE 

EOLEY SQUARE. NEW YORK. N.V. COT-4SM 








mdkm 253 

You may consider and weigh Navedo's subsequent 
words and actions after April 18, 1973 , and particularly 
his interview with United States Justice Department 
Attorney Pjfckett, solely in connection with the question 
of his guilt or innocence and not with respect to the 
guilt or innocence of Reyes, because *by the time a 
statement was made to United States Attorney Pyckett, 
if it was made, the conspiracy or Joint illicit venture, 
if one did exist, had terminated because of discovery. 

Count Two is a separate charge solely against 
defendant Navedo, Rafael Navedo. In this regard the 
indictment reads as follows: 

Second Count: The grand jury further charges 
on or about the l8th day of April, in the Southern District 
of New York, Rafael Navedo, the defendant, did unlawfully, 
v/11 fully and knov/ingly carry a firearm during the 
com.T.i .j.-ion of a felony for wiilch he could be prosecuted 
in a court of the United States, to wit. Title 21 , United 
States Code, Section 

In order to prove this charge the Government 
muot prove each of the following elements beyond a 
reasonable doubt. ^First, that on or about April 18, 

1973, Rafael Navedo was carrying a firearm — that is, 
the pistol which iias been received in evidence here_ 
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20 
21 
22 

23 
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second, that he was carryinc said firearm unlawfully, 
and, third, that he was carrying it during the commission 
of a felony for which he might be prosecuted in a federal 
court. 

Now, regarding the first element, I Instruct 
you that a firearm is defined as any weapon which will 
expel a projective. That is to say a bullet — by the 
action of an explosive, such as gun powder. 

Concerning the second element, you must 
determine whether the defendant carried the firearm 
unlawfully. In this regard, there has been a stipulation 
that the defendant did not have a New York license to 
possess or carry the firearm, so there is no dispute 
on that issue. 

It has further been stipulated that the pistol 
was and is in workable condition — that is to say it 
may be fired. 

I charge you that as a matter of law it is 
unlawful in the State of New York to possess a pistol 
without having a license Issued by the State of New York. 

To convict on this charge you must be satisfied 
beyond a reasonable doubt that the defendant knew what 
he v/as doing, that he did it deliberately and voluntarily 
as opposed to doing It mistakenly or accidentally, or 
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V 

2 

as the result of some coercion. 

, ( 

3 

Of course. It is not necessary that he knew 

4 

that he was violating any particular law. Rather, it 


5 

is sufficient if you are convinced beyond a reasonable 

• 

a • 

6 

doubt that he was aware of the general unlawful nature 

• 

7 

of his act. 

•9 

• 

8 

Now, the felony for'which a defendant may be 


9 

prosecuted in a court of the United States which is 

• '• 

10 

relied on in connection with Count Two Is the crime of 


11 

conspiracy set forth in Count One. I charge you that 


12 

that crime is a felony, and it is a felony which may 

r 

13 

be prosecuted in the federal courts. 


14 

If Mr. Navedo Is acquitted of Count One, he 


15 

must be acquitted of Count Two, but that is not to say 


16 

the r<^yerse. It is possible that the jury might find 


17 

the defendant guilty with respect to Count One and 

• 

• 

18 

nonetheless acquit him with respect to Count Three. 

• 

19 

But the gist of Count Two is that it is unlawful 

• • 

20 

to carry a gun unlawfully during the commission of a 

• 

21 

federal felony, and to do so knowingly and wilfully. 

* \ 

22 

Now I am corning to Count Three, and I must 


23 

say to you , you should not be confused between the two 


24 

counts because the same gun figures Indirectly in the 


25 

ttiird ccjuiit. 
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The third count, the grand Jury further charges 

on or about the l8th day of April, 1973, in the Southern 

District of New York, Rafael Navedo, the defendant, 

unlawfully, wilfully and knowingly did forcibly assault, 

resist, oppose, impede, intimidate and interfere with 
» » 

by use of a deadly and dangerous weapon, to wit, a 
revolver, William Rawald, a person aiding; acting with, 
and on behalf of persons designated in Section lll^l of 
^^tle l8, United States Code, to wit, officers and 
police of the Bureau of Narcotics and Dangerous Drugs, 
while William Rawald and said officers and police were 

engaged In and on account of the performance of their 
official duties. 

In order to find Mr. Navedo guilty of the crime 
charged In Count Thi-ee, you must find the following facts 
beyond a reasonable doubt. 

First, that on or about April 18, 1973, Sorg.cant 
William Rawald, v;ho testified befoi’e you, was a Now York 
police officer assigned to and working for and under the 
control of the New York Joint 'i'ask Force, an agency of 
the United States Department of Justice, Bureau of 
Narcotics and Dangerous Drugs. 

The :5ocond ejc-ment of the crime: That on the 
same date tlie deff-Midant, forcibly asr.unlted or roslr.tjd 
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or opposed or impeded or intimidated or interfered with 
Sergeant William Rawald. 

Third, that the defendant wilfully did the act 

* 

or ants charged, and, fourth, that at the time Sergeant 
Rawald was acting in the performance of his official 
duties. 

Regarding the first element, I instructed you 
as a matter of law that a New York police officer 
assigned to the New York Joint Task Force on Narcotics, 
a federally controlled organization, was acting in 
cooperation with an under control of federal officers 
and as such was a person protected by the statute. 

You are instructed that It is not necessary 
for the Government to prove that the defendant assaulted, 
resisted, opposed, impeded, intimidated and Interfered 
with Sergeant Rawald as charged in the indictment. It 
Is sufficient if you find beyond a reasonable doubt that 

the defendant did any one or more of the acts charged _ 

that is, that he assaulted or resisted or opposed or 
Impeded or intimidated or interfered with Sergeant 
Rawald l)y a chow of force, using a firearm. 

In this regard, the fact that it is described 
as a revolver and is in fact a pistol is not a material 
variance and nothing with which you need be conce’r 
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2 

To asQlst you with respect to .Count Three, I 

.( 

3 

win define each of the acts as charged in each count 


4 

of the indictment. I 


5 

An assault is defined as an unlawful attempt or oL 

• 

6 

with force and violence to do injury to the person of 

• 

9 

7 

another, coupled with such apparent Pi^esent. possibility of | 


8 

carrying out such an attempt as to put the person 


9 

against wnom the attempt was made in fear of personal 

» 

10 

violence. Pointing a loaded gun at somebody could 


11 

constitute an assault. I 


12 

The word resistance is defined as follows; To 


13 

oppose by physical power, to strive against, to exert 


14 

one’s self to counteract defeat or frustrate. 


15 

The word oppose means to resist by physical 


16 

means. 


17 

Impede is defined as stopping progx’ess, to 

• 

• 

18 

ebsLruce, hinder. I 

• 

• • 

19 

Intimidate is described as follows; To make 


20 

timid or fearful, to inspire or affect with fear, to 


21 

frighten, to deter or overawe, to cow somebody. 

j , 

22 

Interfere moans to come into collision with, 


23 

to intermeddle, to hinder, to Interpose or intervene. 


24 

fo prove the offense hero charged the Government 


25 

i.. not. required to prove that tiie defendant havedo knew | 
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that Gerceant Rawald was an officer of the Bureau of 


Narcotics and Dangerous Drugs. 


You will recall that in stating the elements 


the crimes charged 1 said that before you can convict 


the deljendants of the crimes charged In the Indictment 
you mi^t, as one of the elements of each count as to 


each defendant find beyond a reasonable doubt that he or 


she acted knowingly and wilfully. 


I direct your attention to the words knowingly 


and wilfully for the question Is, what do these words 


mean? Is there something mlsterious or complicated 


about the words knowingly and wilfully? 


First, let me instruct you as to what these 


words don’t mean. They don’t mean that the Government 


has to show that each of the defendants knew they were 


breaking a particular law before they can be convicted 


of a crime. They don't mean that the Government has to 


show chat the defendant Intended to profit at the expense 


of the Government or any other person. Nor do they have 


anythin/' to do with his personal or private reasons for 


violating a statute. 


If after considering all the evidence In 


accordance with my instructions to you, you come to the 


conclusion that a defendant violated the statute, tiien 
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In that event the defendant’s personal or private reasons 
for violating the statute are of no consequence so far 
as his guilt is concerned. ^ 

I Instruct you that these words knov/lngly and 
wilfully mean deliberately, they mean intentionally. 

The words knowingly and wilfully are opposed to the 
idea of an inadvertence or an accidental act. 

Knowledge and intent exist in the mind. It 
Is not possible to look into a person's mind to see 
v/hat wont on. So the only way you have for arriving at 
a decision in these questions is to take into considera¬ 
tion all the facts and circumstances shown by the 
evidence, including the exhibits. And to determine 
from such facts and evidence and circumstance whether 
the requisite knowledge and intent were present at the 
time In question. 

Direct proof is not necessary. Knowledge and 
intent may be Inferred from all the surrounding circum¬ 
stances . 

As far as Intent is concerned, you are Instructed 
a person Is presumed to Intend the natural and probable 
or ordinary consequences of his acts. An act Is done 
knowingly if it is done voluntarily and purposely. And 
not lit'cau.se of mistalco, accident, mere negligence, or 
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• 

2 

some other innocent reasons. 

( 

3 

An act is done wilfully if it is done knowingly 

W 

4 

and deliberately. Wilfully does not mean that the 


5 

defendant in addition to knowing what he was doing must 

• • 

6 

also suppose he was breaking the law. 

• 

• 

7 

A word about the matter of false exculpatory 

t 

8 

statements. There has been testimony that at his post¬ 

. 

9 

arrest interview Mr. Navedo may have made statements 

• 

10 

tending to show that he was never at 158 I Fulton Avenue 


11 

in the 13ronx on April I 8 , 1973, where the alleged assault 


12 

took place, but that he had stayed at the club and then 


13 

taken a taxi to his home to get money for his singer, 


14 

and that when he arrived he was arrested. In other 


15 

words, that he told United States Attorney Pyckett that 


16 

he old not go to that address by truck. 

• 

17 

There has also been testimony that these 

% 

18 

statements were false in that IJavedo was seen leaving 

• 

• • 

19 

the social club on the early morning of April I 8 , 1973, 


20 

and entering a truck driven by another male, and that 

• 

21 

the truck proceeded to 158 I Fulton Avenue where Navedo 


22 

pointed a pistol at Sergeant Rawald. 


23 

I charge you that exculpatory statements when 


24 

1 

shown to be false are circumstantial evidence of guilty 1 

1 


25 

consciousnesis and of Independent probative force, and | 
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warnlno that a crime of this character may not be 

committed with Impunity. The public Is entitled to be 
assured of this. 

For your guidance In considering the evidence 
you have heard. I must tell you there are two classes 
or evidence recognised and admitted In courts of Justice, 
upon either of which the Jurors may find an accused 
guilty of a crime. One Is called direct evidence, and 
the other Is called circumstantial evidence. Direct 
evidence tends to show the fact In Issue without the 
need of any other affirmation, although of course there 
Is also the question as to whether It Is to be believed. 
Circumstantial evidence Is evidence that tends to show 
• facts from which the fact In Issue may reasonably be 
Inferred. It Is evidence which tends to prove the fact 
in Issue by proof of other .cacts which have a legitimate' 
tendency to lead the mind to Infer that the facts sought 
to be•established are true. 

For Instance, a traditional example: .lome 
tl:i.o.. It l;i difficult to tell merely by looking out the 
window Whether it 1:: raining outside or not. nut If 
you look out and you see people passing by In the streets 
with their unbrella:: up you will generally come to the 
cor.olu::lon that It ir. raining. Vou have direct evidence. 
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2 

the evidence of your own eyeo that the umbrellao are 

( 

y 

3 

up, and that constitutes circumstantial evidence from 

■ 

4 

Which you are entitled to conclude that It Is raining. 


5 

In other words, circumstantial evidence consists of 

• 

• • 

6 

facts proved from which the Jury may Infer by a process 

• 

• • 

7 

Of reasoning other facts In Issue. Circumstantial 


8 

evidence. If believed. Is of no less value than direct 

• # 

9 

evidence, for In either case you must be convinced i 

^, 

10 

beyond a reasonable doubt. 


11 

Now, If you^flnd that any witness has testified 


12 

falsely and done so wilfully as to a material fact, you 


13 

may hut you need not dlsrecard the entire testimony of 


14 

tJiat witness, on the principle that one who testifies 


15 

falsely about one material fact may testify falsely I 


16 

about everythlnn. But you are not required to consider 


17 

such a witness as totally unworthy of belief. You may 

• 

• 

18 

accost such of his testimony as you deem true, and 

• 

• 

19 

disregard what you believe is false. You as sole Judces 


20 

of the facts determine which of the witnesses you will 

• 

21 

believe, what portion of their te.sllmony you will accept. 


22 

and what welp:ht you will fjive to It. That Is your 


23 

function as jurors. I 

In dolnK so you must make your own evaluation 


24 


25 

or tiio testimony Riven by each of the witnesses, and 

SOUTHeHN DISTRICT COURT REPORTERS. U.S. COORTMOOSC 

POLEY SQUARE, NEW YORK. N.Y. CO 7.«SiO | 














IS 



1 

i^p 

mdkm 265 


2 

determine what you believe to be the truth and the 

.( 

3 

degree of weight you choose to give to that testimony. 

4 

Testimony of a witness may fail to conform to the truth 


5 

because the witness is intentionally telling a falsehood 

• 

6 

or because the witness did not accurately see or hear 

1 • 

• 

7 

what he testified about, or because his recollection of | 

« 

8 

the event Is faulty, or because he has not expressed I 

* 

9 

himself clearly in giving his testimony. There is no 


10 

magic formula by which you can evaluate testimony. You 


11 

bring into the Jury room all the experience and background I 


12 

of your lives. In your everyday affairs each of you | 


13 

determines for yourself the reliability of statements j 

' 

14 

made to you by others. The same tests you use in your 


15 

everyday dealings are the tests that you apply in your ^ 

f 


16 

deliberation. i 

I - 


17 

1 fa 

You may, of course, consider the interest or f 

• 

• 

18 

lack of interest of any witness in the outcome of this E 

1 ■ 

• 

19 

case. A witness who is interested in the outcome of a M 

• • 

20 

case is not necessarily unworthy of belief, but interest j 

• 

21 

of a witness is a factor or a possible motive which you ! 


22 

may consider in determining the weight or credibility ! 


23 

to be given his testimony. 


24 

In doing this you may also consider whether 5 

1 ^ 


25 

the testimony of a witness is corroborated by the testimony I ' 
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of others or by documentary evidence or by exhibits. 

You may consider possible bias or prejudice of a witness 
if there be any, and the manner in which the witness gives 
his testimony on the stand, the appearance and conduct 
of the witness In giving his testimony, the opportunity 
the witness had to observe the facts concerning which 
he testified, and the probability or Improbability of 
the testimony in the light of all the other events in 
the case. 

These are all items to be taken into your 
consideration in determining truthfulness and weight, 
if any, which you will assign to the witness's testimony. 
If such considerations make it appear there is a dis¬ 
crepancy you will have to consider whether this may be 
reconciled by fitting the two witnesses' testimony 
together. If that is not possible you will then have 
to determine which of the conflicting versions you v/111 
believe. 

I am almost at the end, members of the Jury. 

I v/ant to say a word to you before deliberating. Each 
Juror Is entitled to hlo or her own opinion. Each 
should, however, exchange views with the fellow Jurors. 
T)jat Is the very purpose of Jury deliberations, to 
dlscu.-is. and consider the evidence, to listen to tin; 
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2 

arguments of fellow Jurors, to present individual views 

< 

3 

and to consult with one another and reach a verdict 


4 

based solely and wholly on the evidence, if you can do 


5 

so without violence to your own individual Judgment. 

• 

• •• 

6 

Each one must decide the case for himself or 

t 

• 

7 

* 

• 

herself after consideration with your fellow Jurors, 

• 

8 

but you should not hesitate to change an opinion which 


9 

you may hold which after dlncusnlon with your fellow 

■* '• 

10 

Juror:; appears erroneous in the light of the discussion 


11 

viewed against the evidence and the law. However, if 


12 

after carefully weighing all the evidence and arguments 

i* 

13 

of your fellow Jurors you entertain a conscientious view » 


14 

W 

that differs from the rest, you arc not to yield your 


15 

Judgment and go along simply because you are outnumbered 


16 

or outweighed or outvoted, because your final vote must J 

L 


17 

reflect your individual conscientious Judgment as to 

• 

• 

18 

L 

how ti.ls case should be decided. 1 

1 

• 

• • 

19 

i 

In order to find a verdict as to any defendant 


20 

as to any count it must be unanimous. In the course of i 

• 

21 

1 

your deliberations you may want some part of the | 

. 

22 

testimony read to you, or you migjit find you are uncertain | 


23 

as to something I may have said in my instructions, or ! 


24 

you may wish to examine an exhibit. In any such case 


25 

you send out a note through your ..'oreman asking for 

% 
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Whatever will clear up any questions which you may have. 

i 

When writing such a note and communicating 
with the Court I should admonish you, do not indicate 
In the note how the vote is then divided, because I 
do not want to know how the vote is then divided unless 
and until you have reached a unanimous result. 

Your foreman will be Mrs. Zagoreos, and she 
win send out any communications from the Jury by 
delivering a note to the Marshal. Let me state, finally, 
that your oath sums up your duty, and that is without 
fear or favor to anyone you will well and truly try the 
Issues between these defendants and the Government of 
the United States based solely on the evidence and 
following the Court’s instructions as to the law. 

. It is important to each of the defendants, it 
Is Important to thic Govei'nment. 

Mr. Clerk, will you swear the Marshal? 

(Marshal sworn at 3:30 p.m.) 

THE COURT: At this time, Mr. Danenberg and 
Miss Acevedo are excused, because It develops wo won't 
need them. I certainly thank you for your attendance 
here and the careful attention you have paid to the case. 

V/i]l you both please go directly to Room 109. 

You may withdraw from the Jury box. 
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nicilcrn 2 G 5 

• 

2 

Members of the Jury, I will ask the rest of 

(' 

3 

you to remain seated where you are briefly while I confer 


4 

with the attorneys to see if there is any additional 


5 

instruction they would like to have me mention to you. 

• 

• • 

6 

there Is anything I may not have covered in my 

• 

, « 

7 

present statement. In this regard, I ask you not to 

• 

8 

discuss the case while seated in the box, because there 

• 

9 

Is the possibility that I might find it proper to give 

... 

10 

you additional instructions which you may not presently 


11 

have received. 

' 

12 

Please remain where you are for a few moments. 

n- 

13 

Counsel and the Reporter, please stop liiside. 

■ 

14 

(In the robing room.) 


15 

THE COURT: Do you have any additional requests? 


16 

MR. LAVIH: Ho, your Honor. 


17 

THE COURT: Mrs. Hermann? 

• 

« 

18 

IIERMAHN: Yes, your Honor. In the charge 

• 

• * 

19 

regarding conspiracy I would except at this time to your 


20 

charge on the nature of tlie agreement and the acts In 

« 

21 

furLherance of the con.splracy for not charging as I 

1 

22 

requested. 


23 

THp COURT: You have an exception insofar as 


24 

my char'-.e does not constitute subiitantlal compliance to 


25 

anything contained in your formal requests in Court's 
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Exhibit 3 for identification, and of course the same 
r.oes for you, Mr. Solomon, with respect to Exhibit 2. 

You have an exception to any extent where I did not 
track in substp-'tlally the same meaning anytliing xi^hich 
you have in your- formal requests. 

MR. SOLOMON: I wanted to call your attention 
specifically on the record. 

THE COURT: It is Identiried as an exhibit. 

MR. SOLOMON: You are referring to Court's 

Exhibit 2 ? 

THE COURT: That is right. My failure to 
charge anything in there you have an exception to, and 
the same goes for Mrs. Hermann with respect to Exhibit 3. 

MRS. HERMANN: There was a point where you were 
charging on conspiracy about the meeting of the minds 
Where you stated in effect that if the minds met then 
tiie conspiracy is complete, which I tiilnk suggested 
that there was no necessity for the Government to prove 

an overt act, though you did charge separately on overt 
acts. 

THE COURT: I thought I said that that eleniont 
had been saglsfied if the minds are met. I am sure I 
didn't say they didn't need overt acts. 

r will stand on the record in tliat regard, and 
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2 

if I did such a thing you have an exception. 

. \ 

o 

3 

MRS. HERMANN: Also, the charge which I think 

4 

tracked fairly closely the language suggested by Mr. 


5 

Lavin suggested as it spoke of defendants and conspirators 

• 

• • 

% 

6 

in the plural many times in the context of the conspiracy 

• 

7 

Charge,seemed to me to suggest a larger group of 

• 

8 

conspirators than would be possible in this case. 


9 

THE COURT: I think I told 'them that there 


10 

' ! 

were only three possible conspirators, that those three ! 


11 

were the mysterious fellow known as Roy and the two j 


12 

people on trial. I thought I had covered that expressly. 


13 

MRS. HERMANN: You did cover that expressly. j 

► 

14 

J 

THE COURT: I decline to charge any further 1 


15 

or differently in that regard, and you may have an I 


16 

exception. J 


17 

MRS. HERMANN: Then there was a point at which | 

• 

• 

18 

k 

you were talking about that if they were to acquit the | 

9 

19 

conspiracy charge then they couldn't convict of Count ^ 


20 

Two, but you were saying that the converse was not true, i 

1 

• 

21 

1 

that Is, that they could convict of Count One and then I 

i 


22 

t 

am sure you meant to say Count Two, but v/hat you did say j 

) 

( 

23 

was acquit of Count Three. j 


24 

THE COURT: Didn't I correct myself on that? 


25 

If I said that, I merely mis-spoke. That was 
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a mistake and I will certainly correct one. 

MRS. HERMANN: I want to except to the charge 
on the false exculpatory statements. 

THE COURT: Yes, certainly. 

MRS. HERMANN: And to your charge that sympatliy 
should not affect them, and that — 

THE COURT: That has been approved time and 
again In this Circuit, but you have an exception. 

HRS. HERMANN: You know the part to which I 
am referring. 

THE COURT: Yes, the public is assured that 
they will do their duty. All right. 

HR. SOLOMON; Your Honor, there are tv;o. It 
is my recollection that during Mr. Lavln's summation he 
said the following: "Rodriguez testified that he used 
the word cocaine", that is referring to the statement — 

THE C01N\T: That is, Rodriguez, used the word 
cocaine, yes. 

MR. SOLOMON: To Reyes. 

THE COURT: He said perico. 

HR. SOI.OMON: And Hr. I.avin made one further’ 
statement about that. He caM, "There was no denial of 
that by her", meaning to infer that she didn't deny 


that s ta’ooment. 
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12 
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14 


15 


16 


17 
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18 
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19 

• 

20 

• 

21 


22 


23 


24 


25 


Now, If my recollection in correct In my opinion 
that is an impermissible comment on the defendant’s 

failure to testify. Do you remember saying; that, Mr. 
Lavin? 

THE COURT; I thought he started to say that. 

* 

MR. LAVIN: I did say that, but it is taken 
out of context. 

THE COURT; I thought he saved himself at the 
tail end of the sentence. 

MR. SOLOMON: Maybe I didn't catch it. 

THE COURT; T thought ho did, because I was 
rather outraged when tjie sentence came out, and then I 
think he watered it out to where that inference is not 
permissible. I think it would be a mistake for me to 
meddle with it further now. I think anything I say 
would only make It more difficult. You will have to 
read itie whole sentence. 

MR. SOLOMON: if your Honor thinks it was 
corrected — 

MR. LAVIN: What I was talking about was she 

It on the phone call, not at any other tloe, 
and I thought I made it clear. 

THE COURT: It may be borderline, Mr. .Solomon, 
hut I don't think I nould Improve the record by 
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saying anything. 

MR. SOLOMON; When your Honor was charging 
the presumption of Innocence you repeatedly used the 
word "him", "his". In his favor. 

How you didn't use the word "her". 

THR COURT: I will correct that. I tried very 
hard to do that, and I will tell them that wherever I 
said he or she 1 meant to say he or she. 

MR. LAVIN: Your Ib nor, I thought I heard you 
say on circumstantial evidence you can find either of 
those to find an accused guilty of a crime. 

THE COURT: What I said was, circumstantial 
evidence if believed is of no less value than direct 
evidence, for In either case you must be convinced beyond 
a reasonable doubt of the guilt of a defendant. That Is 
as far as I know. 

-IR. LAVIN: That is not the part I am talking 
about. .There was another part. 

THE COURT; I really think you mls-heard me. 

I used this particular typewritten pag.e a great number 
ol tines. T mlgtit have mis-spoken, but 1 am not conscious 
of it. 
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(In open court. Jury pre;ient.) 

THE COURT: Members of the Jury, there are two 
additional thlnc» I would like to mention to you. 

In our definitions of various matters which 
I mentioned to you I am conscious of the fact that 
ordinarily I said he or she, or him or hfcr, whenever 
that v/as applicable. However, occasionally I Just said 
he or film. Nov/, I would like you to consider all of 
my instructions, wherever the context requires, if I said 
he I meant to apply that instruction to each defendant, 
whether the person Is a man or a woman. I know in our 
common speech v/e very often make general statements, and 
we Just use the masculine cinder in our language, but 
that is not my Intention, and we haven't yet modified * 
our proceedings so we refer to chairperson, I have 
referred to our forelady as foreman in my discussion, 
and i here you will understand that the Instructions I 
have given apply equally to each defendant, whether I 
said he or she or him or her, or merely said he or him. 

Is that clear? 

Now, one other thing, I mis-spoke myself v/lth 
respect to Count Two. It has been called to my attention, 
and I would like you, Mr. Deutsch, if you would, to 
plca;i<^ read hack the eri-oneous statement I made, and I 
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2 

v;lll correct it. 


1 

3 

(The record v/as read by the Reporter.) 



4 

THE COURT; It must be clear to you members of 



5 

the Jury at that time I was talking about Count Two, 


• 

• • 

6 

and thie last word I meant to say in that matter that was 


• 

. • 

7 

quoted to you was Two, and not Three. I didn’t begin 


• 

8 

to discuss Throe until later on, in ny Instructions. 


• 

9 

So tliat it is, to go over it again, it is 



10 

possible for the Jury — this is your verdict — to find 



11 

Mr. Navedo guilty of both Counts One and Two. It is 



12 

possible for you to acquit on Count One, in which event 


K 

f - 

13 

you raust acquit on Count Two. But If you convict on 



14 

Count One, you don't necessarily have to convict on 



15 

Count Iv/o, and where I said Three in those Instructions 



16 

T was really talking about Two, I mis-spoke myself, we 



17 

are all human, we all make mistakes, and I hope you will 


t 

18 

understand I have nov; corrected it. 


^ # 

19 

All right, members of the Jury, you may now 



20 

withdraw to your Jury room and commence your deliberations. 


• 

21 




22 



- 

23 




24 




25 
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(In open court. Jury present, at l|:40 p.m.) 

THE COURT: This will be Exhibit 4. 

(Court Exhibit 4 marked for identification.) 

THE COURT: Members of the Jury, I have your 
note which has been marked a Court's Exhibit for 
identification as Number 4. The note says, "May we have 
an explanation on Counts Two and Three." 

By explanation I assume that you would like 
to have me read them again and to go over the basic 
elements of each charge, and I will do that. However, 

If after returning to your Jury room you find that that 
is not sufficiently complete for you, of course you may 
request further information and I would read my entire 
charge, if you wanted me to, but I really don't think 
that Is necessary, unless you ask for it. 

In Count Two, it reads as follows: 

"The grand Jury further charges on or about 
the iBth day of April, in the Southern District of Hew 
York, Rafael Navedo, the defendant, did unlawfully, 
wilfully and knowingly carry a firearm during the commis¬ 
sion of a felony for v;hich lie could be prosecuted in a 
court of the United States, to wit. Title 21, United 
States Code, Section 646." 

Congi’oss has made it a separate crime to 
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unlawfully, wilfully and knowingly carry a firearm while 

you are committing some other crime which is a federal 

felony — that is, one which could be prosecuted in a 

court of the United States. So the basis of this charge 

is that the defendant Rafael Havedo was engaged in a 

conspiracy, a cocaine conspiracy, as charged in Count 

% 

One, and that while he was so engaged in it ho carried 
a pun with him, a firearm. 

If you find the defendant Rafael Navcdo Innocent 
of the first count, the conspiracy count, then you must 
acquitt him on the second count. 

If you find him guilty on the first count, 
then you will commence to consider whether the Government 
has proved to your satisfaction beyond a reasonable doubt 
all of the elements of the second count. 

Here is what those elements are. First, that 
on or anouL April l8, 1073* Rafael Navedo was carrying 
a firearm — that is, a pistol, a pistol that has been 
received In evidence here. Second, that he was carrying 
it unlawfully, that Is to say, he didn't have a permit 
or some other status which entitled him to carry It. 

And, third, that he was carrying it during the commission 
of a felony for which he might be prosecuted in a federal 
court. In this case, this cocaine conspiracy charge, 
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which Is a federal felony. 

1 defined a firearm for you, and I am sure 
you are all familiar by now with what a firearm is. 

I explained to you generally what was meant 
by wilfully and knowingly, and I will go over those 
words again If the Jury asks for It, but I believe I 
defined those words, and I pointed out to you there was 
a stipulation he had no State license to carry the gun. 

That I think will state for you the elements 
of the issues for your discussion in connection with 
Count Two. 

Now I will go on to Count Three. Count three 

• 

Is an entirely separate charge, a aoparalo crime, and 
Count Three Is to be decided wholly without regard to 
how you decide One or Two. It makes no difference what 
verdicts you reach on Counts One or Two as to Mr. Navedo, 
you still will consider the third count Just as If it 
were entirely new, jparate case, each count is a separate 
charge, and to be considered separately by the Jury, 
although it happens to involve the same gun. There the 
eijarge Is that on or about the iBth day of April, 1973, 
in the Southern District of New York, Hafael Navedo, 
the defendant, unlawfully, wilfully and knowingly did 
forcli.iv assault, resist, oppose, impede, intimidate and 
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interfere with by use of a deadly and dangerous weapon, 

to wit, a revolver, William Hawald, a person aiding, 

acting with and on behalf of persons designated in 

Section 111^1 of Title 18, United States Code, to wit, 

officers and police of the Bureau of Narcotics and 

Dangerous Drugs, while William Rawald and said'officers 

% 

and police were engaged in and on account of the 
performance of their official duties. 

With respect to Count Three, these are the 
elements of which you must be satisfied beyond a reasonable 
doubt. 

First, that on that date, April l8, Rawald was 

^ —* 

a Hew York police officer assigned to and working for, 
on loan to, that is, the New York Joint Task Force, which 
I told you was an agency of the United States Department 
of Justice In the Bureau of Narcotics and Dangerous Drugs. 

Second, that on that same date the defendant’ 
forcibly assaulted or resisted or opposed or etcetera, 
or Interfered with Sergeant Rawald. 

Third, that the defendant wilfully did so. 

And, four’th, that at that time Rawald was actln^g in the 
performance of his official duties as an agent or special 
agent oi‘ the Bureau of Narcotics and Dangerous Druge. 

How, I told you tnat they didn't have to prove 

J 

SOUTHCNN DiSrRICT COURT REPORTCNS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.V. CO T-4S( . 







1 


mdkiti 


281 


2 

3 

. ( j 

5 

6 

• • 

7 

• 8 

9 

10 

11 

12 

13 

► 

14 

15 

16 

17 

18 

« 

19 

• * 20 
21 
22 

23 

24 

25 


each one of those words, assulted, resisted, opposed. 
Impeded, and Interfered with. Proof of any one beyond 
a reasonable doubt, that Is he assaulted or resisted or 
opposed Sergeant Rawald would be sufficient if he did so 
by some show of force. 

I defined an assault for you, and basically 
pointing a loaded gun at somebody, and If it is done 
wilfully and knowingly with the intention of making a 
show of force against that person, could constitute 
assault. 

I also defined the other words, but the 
principal gravamen of the charge here relates to pointing 
the gun at him, and that, if he did it knowingly and 
wilfully and intending to make a show of force, could 
constitute an assault. 

I instructed you that as to Count Three, the 
fMjvrrnment was not required to prove that the defendant 
Navedo knew that Sergeant Rawald was an agent from the 
Bureau of Narcotics and Dangerous Drugs. 

Again, as far as the definitions of wilfully 
and knov/Ingly, I covered those separately witii respect 
to each different count here, and I v/ould repeat them 
If the Jury wants it and sends out another note. Of 
course the same goes for anything else that you may want. 
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I trust I have covered your items of your query. 
If not, please provide another note, and you may withdraw 
from the courtroom and continue your deliberations. 

(Jury excused at 4:50 p.m.) 

THE COURT: We will be In recess. 

(Recess.) 

(In open court. Jury present, at 5:50 p.m.) 

THE CLERK: Madam Porelady, have you acreed 
upon a verdict? 

THE FORKLADY: We )iave. 

THE CLERK: What is your verdict as to 
defendant Mavedo on Count One? 

THE FORELADY: Guilty. • ' 

THE CLERK: Count Two? 

THE FORELADY: Guilty. 

THE CLERK: Count Three? 

THE FORELADY: Guilty. 

THE CLERK: What is your verdict as to defendant 
Reyes on Count One? 

THE FORLLAUY: Hot guilty. 

THE COURT: Lailies and (;;cntlemen of the Jury, 
listen to your verdict as it stands recorded. You say 
you rind the defendant Mavedo p.ullty on Counts One, Two 
and 'ihree, and the defendant Reyes not (guilty on Count One. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITEb STATES OF AMERICA 

RAFAEL NAVSDO, mt •!., 

Defendants 


>fI!>{DRANDlj'M OF LAW 

On December 11, 1973 the defendant Rafael 
Havedo plead guilty to Count One of superseding Indict- 
73 Cr, 964. That count charged Navedo and others 
with conspiracy to violate the federal narcotics laws. 
Title 21, United States Code Section 846, Navedo at 
the tlrae of his plea stated to the court that he and 
another person negotiated with an undercover agent for the 
sale of cocaine and that he delivered to the agent a 
quantity of white powder which he, Navedo, thought and 
Intended to be cocaine. The white powder was later 
analyzed as procaine, a non-centrolled substance. 


/ 

/ 

/ 


'X 


S 73 Cr. 964 
* 


X 
















P. Supp. 434 (S.D.M.y.), affMsllpOp. 1109-1117 

(2d Clr. Saptadbat 26, 1973) tha dafmiiaats wara fo u nd 

guilty by tha trial eotirt of attaaotlna to poaaaaa with 

the Intent to distrlbuta narcotica avan though tha 

actual heroin had bean aarliar raplacad with aoap powdar. 

——hara wa hawa a aituatioa aliara 
the defendanta actiona would have 
conatitutad tha conplatad criaa 
the surrounding ctrcumatancea w e r e 
as they believed them to be. Under 
auch circumatancaa, thair actiona 
conatitutad im attempt. Id at 437 

See also United States v. Vilhottl . 452 F.2d 1186 (2d Clr. 

1971), cert, denied. 406 U.S. 947 (1972). 

The defendant Navado admitted hia participation 

In the conspiracy and further that he Intended to and 

believed that he negcplated for and aold cocaine. Tha 

fact that tha aubatanea ha aold waa not a narcotic aub- 

atance does not affect the criminal nature of hia plea. 

A conspiracy of course requires an agreement 

between two or more people and It Is conceivable that 

Navedo was the only member of this conspiracy who 











intendad end bellevd thet eocelne being dlstriboted. 


8— United Sf t— ▼. Cugalne, 123 F.2d 271 (2d Clr.) 

^ We ettelt howerer that the court^ Is not reqtslred 

nor should It engage In speculation as to the state of 
mind of other co^'ccnsplrators. Furthermore Havedo told 
the court during his plea that there mere further negotla* 
tlcMH Cor the sale of additional cocaine suheaiieaat to the 
delivery of the duasqr package. However, the arrests took 
place before that transaction could be consumated. 


Thfta* It Is evi den t froa theea stA s a ^u ant 
negotiatioiM and froa Navedo's statements to the court 
that this was a conspiracy to sell cocaine even though 
the objects of the conspiracy were not attained. United 
States V. Rabinovich, 238 U.S. 78, 87-89 (1913). 

CONCLUSION 


The defendant Navedo's plea should be accepted 
by the court. 

Respectfully submitted 
PAUL J. CURRAN 

United States'Attorney for the 
Southern District of New York 
Attorney for the United States 
of America 

Ji\MES P. LAVIN 

Assistant United States Attorney 
of Counsel 
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0"^ r"7ci?«'r^ ^^t'r ;i!£po>'’K i' 

j'u\DE TO assista::t i.wirsD states attorney 


Dato: ‘^''•,775 


Time Interview Commenced; 


a.m. fv p.m. 


I 

Vo Ov^ 


Q, My name Is ;o Qv'i'V _, I am an /Vsni31ant C'^ S 

Urrrt^ed—StAttcrnfey. You have been arrested for a 

violation of 7 -1 H, C C (ir _ 

which relates to L ^O 

In a few minutes you will be taken before the United' 

States Magistrate who will fix b'ail in your case. 

Do you understand that? 




You have a constitutional right to refuse to answer 
any of my questions. Do you understand that? 


/c t-U 


You have an absolute*right to remain silent, and if 
you choose to answer any questions, any statement you 
do make can be used against you in a court of law. 

Do you understand that? 




r 







Q, You have a right to consult an attorney and to have 
that attorney present during this interview. Do you 
understand that? 


A. 


^ v\ 


If you do not have funds to retain an attorney an actorn.=ry 
v/ill be appointed to represent you and you do not have to 
answer any questions before this attorney is appointed 
and you can consult with him. Do you understand that? 


I. 


f 


1 


■Iv, 


Q. i.'.i'.lersca:*.ling '/o'.’.r ri5'ijcs as I I'.ave c::<pl 3 ’.ned the.-?., do 
you \;a'^t t:j gLv.-* rr e sene Info'unation at this t Ln.o about 


yov:.- h ickgrour.d and your version of the facts? 







. o. 33^-1106 p,?. 
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I . 

/ *1 / ♦ ; t t < *j; , I 


Aliases; 
Children; 


iiarical Status; —■ii•—Age; ^ 


\ rr-. •/', 


Dc'r ■ ) i 


Other Dependents: 


Aodress: 55^3 A.:r Apt. No. !C Rent:^?^'" Period- r? f/ 

,V’.> ' * 


l.'ith Whom Residing: / ^ 

'-t'Uuu d- \ ■ 

Citizen of: . , ^ •' Xlr ; ^ 


Entry to U.S. 


Us 


'Registered as an Alien: 


Registered with Selective Service 
Military Service, Discharge: 


Employed: 'A.it «tu. 


Wages:^ lS.j- 

wS-vi /{PkV.v'i 4Vc''>Ct ^ ^>5C. CCva.Ic . 

Previous Record: \^(o ^rr 


J- 
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I certify that a copy this brief and aopendix has 
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